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COVENAMT TO RESTRICT USE 01%'PROPERTY

EINVIRONMENTAL ILESTRICTION

Capped Portion of
601 El Camino Real

Santa Clara, Ca/ifomia 95050

APN 230-06-052 (I999-2000)

ARTICLE 1

STATEMENT OF FACTS

1.Ol. The Property, totaling approximately4.7 acres, is the location ofthe Santa Clara Potice
Headquarters, 60l El Camino Real, Santa Clara, Cali£omia. The Property is at the northwest
comer of El Camino Real and Benton Street and is also described as Santa Clara Assessor's

Farce[ Number 230-06-052 (1999-2000). A general location map (Exhibit "A") is attached and

incorporated by this reference.

A limited portion of the Property ("Capped Portion") is composed of two adjacent, rectangular

areas (approximately 280' x I00' and 115' x 75') at the west end of the Property. The Capped

Portion is more particularly described in Exhibit "B" which is attached and incorporated by this
reference.

This Covenant and Agreement ("Covenant") is made by and between the City of Santa Clara, (the

"Covenantor"), the current owner of the Property and the Department of Toxic Substances
Control (the "Department").
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PursuanttoCivilCode section1471(c),theDepm-tmenthasdeterminedthatthisCovenantis
reasonably necessary to protect present or fuhtre human health or safety or the environment as a

result of the presence on the land of hazardous materials as defined in Health and Safety Code
("H&S C") section 25260; The Covenanter and the Department, collectively referred to as the
"Parties", therefore intend that the use of the Property be restricted as set forth in this Covenant,
in order to protect human health, safety and the environment.

The Property is a fiat, _open field bounded on two sides by roadways, ego side by a railroad yard,
and one side by a flat open field of approximately 4.5 acres located in the County of Santa Clara,
State of California. This property is more specifically described as Santa Clara County
Assessor's Parcel No: 230-6-20.

1.02. The Covenanter is remediating the Property under the supervision and authority of
the Department. The Property is being r_mediated in accordance with a Removal Actio_ Work
Plan pursuant to Chapter 6.8 of Division 20 of the H&SC. Because hazardous substances, as

• defined in H&SC section 25316, which are also hazardous materials as defined in H&SC Section
25260, are polynuclear aromatic hydrocarbpns (PAHs), which remain in the soil under.the
Capped Portion, the Removal Action Work PIan provided that a deed restriction would be
required as part of the site remediatinn. The Department circulated the Removal Action Work
Plan together with a &-aftnegative d.eclaratiun pursuant to the California Environmental Quality
Act, Public Resources Code section 21000 et seq. for public review and comment. The Removal
Action Work Plan and the negative declaratinn were approved by the Department on January 23,
1998. Removal actions include soil excavation, onsite consolidation of impacted soil in areas
and at depths that significantly Iin_t the likelihood of its future disturbance in connection with
the planned and potential activities at the site, and installation of a 2-foot cap of clean soil to
cover the impacted material in the consolidation area. The operation and maintenance of the cap
is required pursuant to an Operation and Maintenance Plan incorporated into the Operation and
Maintenance Agreement between the City of Santa Clara a_d the Department dated

,2000.

1.03. As detailed in the Removal Action Work Plan approved by the Department on
January 23, 1998, a portion of the soils contain hazardous substances, as defined in H&SC
section 25316, which include PANs detected at concentrations exceeding residential Preliminary
Remedial Goal levets. Groufidwater at the Property is found approximateIy 30 feet below ground
surface. Groundwater sampling analytical r_sults show no contamination. Based cn the current
condition, the Department concluded that the use of the Capped Portion as a residence, hospital,
school for persons under the age of 21 or day care center would entail an unacceptable risk. The
Department further concluded that the Capped Portion, as rernediated, and subject to the
restrictions 6f this Coyenant, does not present an unacceptable threat to human safety or the
environment.
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ARTICLE II
DEFINITIONS

2.01, Deoartment. "Department" means the California Departraent of Toxic
Substances Control and includes its successor agencies, if any.

2.02. Owner. "Owner" means the Covenanter, its successors in interest, and their

successors in interest, including heirs and assigns, who at any time hold title to all or any portion
of the Property.

2.03. Occupant. "Occupant" means Owners and any person or entity entitled by
ownership, leasehold, or otherlegal relationship to the rigktt to occupy any portion of the
Property.

ARTICLE Ill
GENERAL PROVISIONS

3.01. Restrictions to Run with the Land. This Covenant sets forth protective

provisions, covenants, restrietinns/and conditions (collectively referred to as "Restrictions"),
subject to which the l_roperty and evei-y portion thereof shall be improved, held, used, occupied,
leased, sold, hypotheeated, encumbered, aad/orcoaveyed. ]_:achand every Restriction : (a) rur_
with the land pursuant to H&SC section 25355.5 (a) (1)(c) andCivil Code section 1471; Co)
inures to the benefit of and passes with each and every portion of the Property, (c) is for the
bene_t of, and is enforceable by the Department, and (d) is imposed upon the specific portion of
the property defined as the "Capped Portion" in Paragraph 1.01, above•

3.02• BindJn_ upon Owners/Occupants. Pursuant to t{&SC section 25355.5(a) (1)(e)
this Covenant binds all owners of the Property, their heirs, successors, and assignees, and the
agents, employees, and lessees of the owners, heirs, successors, and assignees. Pursuant to Civil
Code section 1471 Co), all successive owners of the Property are expresslybotmd hereby for the
benefit of the Department.

3.03. WrittenNotice of ReIease of Hazardous Substances. Prior to the sale, lease or
sublease of the Property, the owner, lessor, or sublessor shall give the buyer, lessees, or sublessee
notice that hazardous substances are located on or beneath the Property, as required by H&SC
section 25359.7.

3.04. Ncor0oration into Deeds and Leases. The Restrictions set forth herein shall be
incorporated by reference in each and all deeds and leases for any portion of the Property.
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3.05. Conveyance of Property. Covenanter agrees that the Owner shall provide notice

to the Department not later than thirty (30) days after any conveyance of any ownership interest
in the Property (excluding mortgages, liens, and other non-poaseasory encumbrances). The
Department shall not, by reason of this Covenant, have authority to approve, disapprove, or
otherwise affect proposed conveyance, except as otherwise provided by law, by administrative
order, or by a specific provision of this Covenant.

ARTICLE IV
RESTRICTIONS

4.01. Prohibited Uses. The Property shallnot be used for any of the following

purposes:

(a) A residence, including any mobile home or factory built housing, constructed or
histalled for use as residential human habitation.

Co) A hospital for humans.
(c) A public or private school for persons under 21 years of age.
(d) A day care center for children.

4.02. Soil Management.

(a) No activities that will disturb the soil (e.g., excavation, grading, removal,
trenching, filling, earth movement or mining) shall be allowed on the Capped
Portion of the property without a Soil _vfanagement Plan and _ Health and Safety
Plan approved by the Department.

(b) Any eont_m_r_atedsoils brought to the surface by grading, excavation, trenching
or backfilling shall be managed in accordance with all applicable provisions of
state and federal law.

(c) The Owner shall provide the Department written notice at least fourteen (14) days
prior to any building, filling, grading, mining or excavating in the Property.

4.03. Nun-Interference with Cap

Covenanter agrees:

(a) Activities that may disturb the cap (e.g. excavation, grading, removal, trenching,
filling, earth movement, or mining) beyond maintenance work on the asphalt
pavement, shall not be permitted on the Capped Portion with.out prior review and
written approval by the Department.

(b) All uses and development of the Capped Portion shall preserve the integrity of the
cap.
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(c) The integrity of the Cap shall not be altered without written approval by the
Department.

6d) Covenanter shall provide notice to the Department of each of the following: (i)
The type, cause, location and date of any disturbance to the cap that could affect
the ability of the cap to contain subsurface hazardous wastes or hazardous
materials in the Capped Portion, and (ii) the type and date of repair of such
disturbance. Notice to the Department shall be made as provided below in
Section 7.04 within ten (10) working days of both the discovery of any such
disturbance and the completiun of any repairs. Timely and accurate notification
by any Owner or Occupant shall satisfy this requirement on behalf of all other
Owners _ld Occupants.

4,04, Access for Department. The Department shall have reasonable right of entry and

access to the Property for inspection, monitoring, and other activities consistent with the
purposes of this Covenant as deemed necessaryby the Dep .or}merit in order to protect the public

• health andsafety.

4.05. Access for ImlDIementing O&M. The entity or person responsibie for
implementing the Operation and Maintenance Agreement, shall have reasonable right of entry
and access to the Property for the purpose of implementing the Operation and Maintenance
Activities until the Department determines that no farther Operation and Maintenance is
required.

ARTICLE V
ENFORCEMENT

5.01 Enforcement. Failure of the Covenanter or Owner to comply with any of the

Restrictions specifically applicable to it shall be grounds for the Department to require that the
Covenanter or Owner modify or remove any improvements. "Improvements" herein shall mean

• . (3, ' 6all bmldin=s, roads, driveways, and paved parking areas, constructed or placed upon any portion
of the Property in violation of the Restrictions..Violation of this Covenant shall be grounds for
the Department to file civil or criminal actions as provided by law.

ARTICLE VI
VARL42NCE, TERMINATION, AND TERM

6.01." Variance. Covenanter, or any other aggrieved person, may apply to the
Department for a written variance from the provisions of this Covenant. Such application shall
be made in accordance with H&SC section 25233.
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6.02. Tenininatiori. Covenantor, or any other aggdeved person, may apply to the

Department for a termination of the Restrictions or other terms of this Covenant as they apply to
all or any portion of the Property, Such application shall be made in accordance with I-t&SC
section 25234.

6.03. Term. Unless ended in accordance with the Termination paragraph above, By
iaw, or by the Department in the exercise of its discretion, this Covenant shall continue m effect
in perpetuity.

ARTICLE VII
MISCELLANEOUS

7.01. No Dedication Intended. Nothing set forth in this Covenant shalI be construed to
be a gift or dedication, or offer ofa #f_ or dedication, of the Property, or any port/on thereof to
the general public or anyone else for any purpose whatsoever.

7.02. Departrnent References_ All references to the Department include successor
agencies/departments or other successor entity.

7.03. Recordation. The Covenanter shall record this Covenant, with all referenced
Exhibits, in the County of Santa Clara with/n sixty (60) days of the Covenanter's receipt of a
fully executed original.

7.04. Notices. Whenever anyperson gives or serves anyNotice ("Notice" as used
herein includes any demand or other communication with respect to this Covenant), each such
Notice shall be deemed effective: (1) When delivered, if personally delivered to the person
being served or to an officer era corporate party being served, or (2) ten (10) business days atler
deposit in the mail, if mailed by United States mail, postage paid, cerlified, return receipt
requested:

To Owner: City.of 8ants Clara
1500 Warburton Avenue

• Santa Clara, California 95050

Attention: Bruce Augason, Director of Public Works/City Engqneer

To Department: Department of Toxic Substances Control
700 Heinz Avenue, Suite 200
Berkeley, CA 94710
Attention: Barbara J. Cook, P.E., Chief
Northern Coastal Cleanup Operations Branch

I
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Any party may change its address or the individual to whose attention a Notice is to be sent by
_ving written Notice in compliance with this paragraph.

7.05 PartyInvatiditv. IfanyportionoftheRestricfionsorothertermsetforthhereinis
determined by a court of competent jurisdiction to be invalid for any reason, the surviving
portions of this Covenant shall remain in full force and effect as if such portion foand invalid had
not been included herein.

IN WITNESS WHEREOF, the Parties execute this Covenant.

"Department"

__)

IICover_antor"

Approved as to form:

-_ary_t_mt City Attorney

ATTEST:

_er _/'ge _,.-_

k_ "_'_
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_L-PURPOSE ACKNOWLEDGMENT

Countyof

"' On ._@_,..a.)[_ _ before me, _[,0.O'_ _)C6_-_ox.,c_yrvx_ c , t

personallyappeared _f_'_.C _ C _::k L\ . Q/c_sc_ R(s, . !

[_ personally known to me - OR- _. proved to me on the basis of satisfactory t

evidenceto be the person(s)whosename(s) &1
is/are subscribed to the within instrument and |

. " acknowledged to me that he/she/they executed i

•" " the same_ in his/her/their authorized
capacity(ies), and that by his/her/their

i signature(s)on the instrumentthe person(s),

• , I

• or the entity upon behalf of which the

- . . . person(s) acted, executed the instrument. V
i i

i _ '_NIC0LE DEETHUE_MLER_ WITNESS my hand and official seal. A

_ Comm.#J_73320, tn

A

"='" ' - _ ' OPTIONAL INFORMATION - -

The informationbelow isnot requiredby law. However, itcould preventfraudulentattachment of thisacknowl-
• edgmen_toanunauthorizeddocument.

cAPAcrrYClaWEDBYSIG_R(PRNC_PAL)DESCRU'TIONOFATTACm_])DOCUMENT

i
[] PA R'I"!',IEJT.(S)

• --_ _b_ _ I .... •

[] TRUSTEE(S) NL_MBER/e_'_--7_'_OFPAGES

I/
DATEOFDOCUMENT

I 1
• SIGNERISREPRESENTING:

_h_ _ e_aso_(s)og _rrrx(i_s)

• OTHER

L.._..__._._..__._.._.._o_o_._._._._.J
APA 1/94 VALLEY-SIERRA, 860-362-3369
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Calif0{nia All-Pu{pose Acknowledgment .....

STATE OF CALIFORNIA )
)ss

COUNTY OF SANTA CLARA)

On August 30, 2000 , before me, ERNA E. AODY, a Notary Public in and
for said County and State, personally appeared Jennifer Sparacino
personally known to me to be the person whose name is subscribed to the
within instru/nent and acknowledged to me that sh_ executed the same in her
authorized capacity, and that by her signature on the instrument the person,
or the entity upon behalf of whith the person acted, executed the instrument.

WITNESSmy hand and officialseal.

/Cc_m.SqD OdS],Z_32 NOTARY PUBLIC, STATE OF cCALIEORNfA
i iii liB II

TH!$ CERTIFICATE MUST BE ATTACHED TO THE DOCUMENT DESCRIBED BELOW:

Covenant To Restrict Use of Property (Environmental Restriction) APN 230-06-
052 (1999-2000) between City of Santa Clara and the Department of Toxic
Substances Control dated August 22, 2000

la i i i



THE C:LARA
C_YHAU.

OFSCEOFTHE 1500WARBURTONAVE.SANTACLARA,CA_5050
CITYCLERK/CITYAUDITOR (408)615-2220

•a_w.ci,santa-dara,ca.us FAX(408)241-6771

EXTRACT OF CITY COUNCIL MINUTES OF _ CITY
OF SANTA CLARA FOR MEETING ffl_,LD ON AUGUST 22, 2000

.................."MOTION was made by+Gillmor, seconded and unanimously

carried (Nadler absent), that, per the Director of Public

Works/City Engineer (8/15/00), the Council approve and authorize

the City Manager to execute a Covenant to Restrict Use of

property Enviror_nental Restriction. and an Agreement for

Operation and Maintenance with the State Department of Toxic

Substances Control for the new Police Station site at 601 E1

Camino Real.". ...........................................................................................

I, the undersigned City Clerk of:the City

of Santa Clara, do hereby certify that the

above and foregoing is a true and correct

copy of an Excerpt of the Minutes of a
meeting of the City Council of the City of

Santa Clara, held on

/_¢os_ , 2060 ,

Cirri
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POINTS TABLE
POINT NORTHING EASTING

A 314481.5975 1581672.1507
B 314346.7158 1581918.5097
C 314269.5400 1581873.9805
D 314236.2592 1581931.7525
E 314159.6734 1581892.8367
F 314212.7066 1581791.2668
G 314277.2632 1581825.3683
H "314394.5570 1581618.5766
I 314033.3037 1582430.4263
J 313883.2340 1582333.1860
K 313651.4038 1581819.5730

........ L 313995.0434 1581664.8628
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NOTES:
SCALE: 1" = 100'

BASIS OF ELEVATION: BM K4 1995 DATUM, ELEV, = 66.29'

LAMPBLACK AREA: BOTTOM ELEVATION,= 54.0' AND TOP ELEVATION = 60.2'
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